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Overview: 

 

In this project, we intend to empirically evaluate the impact of the U.S. Supreme 

Court’s recent jurisprudence regarding patent eligibility on certain technological fields.  

More specifically, we seek to assess whether the Court’s recent decision in Alice Corp. v. 

CLS Bank Int’l (“Alice”), 134 S. Ct. 2347 (2014), has adversely affected patent owners’ 

perceptions regarding the likely validity and value of previously-issued patents in areas 

like data processing, electronic commerce, and business methods, by using non-

payment of patent maintenance fees as a proxy. 

 

Background and Proposed Methodology: 

 

In several recent decisions, the U.S. Supreme Court has brought renewed 

attention to the patentable subject matter requirement.  Although laws of nature, 

natural phenomena, and abstract ideas have long been held ineligible for a patent, the 

Court’s recent decisions have called into question the viability of patent protection in 

various fields, including biomolecules of natural origin, medical testing and diagnostics, 

and methods of doing business.  Most recently, in Alice, the Court held that generic 

computer implementation of an abstract idea “fails to transform that . . . idea into a 

patent-eligible invention.” Id. at 2352. 
 

Since Alice was decided in June 2014, dozens of software-related and business 

method patents have been declared invalid in patent litigation.  Similarly, the Patent 

Trial and Appeal Board (“PTAB”) has struck down numerous issued patents on § 101 

grounds via inter partes review and post-grant review.1  These decisions, however, may 

only represent the tip of the iceberg, as thousands more patents that were issued pre-

Alice in these technological classes (e.g., 705) still remain in force. 
 

In this project, we seek to evaluate whether patents in certain technology classes 

have substantially decreased in value after Alice by using maintenance fee payment 

rates as a proxy for valuation.  Patent owners must pay maintenance fees at 4, 8, and 
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1 See Robert R. Sachs, #Alicestorm:  When It Rains, It Pours, http://www.bilskiblog.com/ (Jan. 22, 2016) 

(providing data on patent invalidation in federal courts and at the PTAB since Alice).  
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12-year intervals after issuance if they wish to maintain their patent rights.  Rational 

patent owners will not pay maintenance fees for patents whose anticipated value is 

lower than the amount of the maintenance fee.  Prior studies have found that about 

half of issued patents are allowed to lapse before the end of their 20-year term due to 

failure to pay maintenance fees.2  A substantial body of peer-reviewed economics 

scholarship has used patent renewal data as evidence of patent valuation, finding that 

more valuable patents are in force longer.3   

 

To ascertain Alice’s impact, we anticipate using a difference-in-differences 

methodology to compare renewal rates for patents in technology classes that are 

hypothesized to be most impacted by Alice (the “treatment” group) with patents in 

technology classes that are thought to be relatively unaffected by the decision (the 

“control” group).  We plan to identify all patents in the treatment and control groups 

that were due for renewal for up to one year before or after Alice (i.e., from June 19, 

2013 through June 19, 2015) and then determine whether the renewal fees for these 

patents were in fact paid.  This data would permit us to make a meaningful comparison 

in pre- and post-Alice renewal rates between the treatment and control groups.   

 

Data Collection/Analysis: 

 

 Based on a preliminary review, much or all of the relevant data appears to be 

publicly available from sources such as the NBER’s Patent Data Project (issued patents 

and technology classes for 1976-2006), the Patent Network Dataverse at Harvard 

Business School (issued patents and technology classes for 1976-2010), and the 

USPTO’s Bulk Data Storage System (historical patent data from 1840-2014, technology 

classes, and patent maintenance fee events).  One of the co-authors (Seaman) has 

accessed data on issued patents and technology classes from 1976-2010 for an unrelated 

project (on collaboration and joint invention).  We have not accessed or conducted any 

data analysis related to this project to date. 
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